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Not getting paid?
Want to get paid? 

Suspend work?

On occasion I get a call to the effect: “I’m not getting 
paid the amount I’ve applied for so can I stop work 
and walk off site?”

Your position will depend upon the contract, if any, that you have 
entered into.

If you have entered into an oral agreement, and there is no written 
or formal contract in place, then you have the right to walk off site 
and claim payment for the work completed – payment on a quantum 
meruit basis i.e. what the work you have done is worth.

If you have entered into a contract, but it is not a ‘construction 
contract’ caught by the defi nitions in sections 104 and 105 of the 
Housing Grants, Construction and Regeneration Act 1996 (“the Act”), 
then there is no legal right to walk off site unless the contract says 
so. If you do walk off site and suspend work then you may be in 
breach of contract yourself and you may fi nd that you are liable to 
pay damages (compensation) to the person who is not paying you! 
You therefore have an obligation to carry on and complete the works.

However, if you have entered into a written ‘construction contract’ 
as defi ned by the Act then you will have a right to suspend 
performance of your obligations under the contract even if the 
contract does not say so. You will have the right to walk off site due 
to non payment.

When to suspend work
Section 112 of the Act states that, if the sum due has not been paid 
by the fi nal date for payment, and no effective notice to withhold 
payment has been issued, then the party who has not been paid 
the amount due to them has the right to suspend performance. 

The conditions and procedure to suspend performance are as follows:
1.  A sum must be due under the contract which has not been paid in full.
2.   No effective notice to withhold payment has been given. The 

party to whom payment should have been made now has the 
right to suspend performance of his obligations under the 
contract to the party who should have made payment.

3.  The party intending to suspend performance must fi rst give at 
least seven days notice to the party not making payment of his 
intention to suspend performance.

4.  Seven days from giving notice, the party not receiving payment 
may suspend performance of his obligations under the contract.

5.  The right to suspend performance ceases when the party in 
default makes payment in full of the amount due.

Follow procedure
It is vital to follow the suspension procedure properly otherwise 
you will risk being penalised for suspending invalidly – by all 
means suspend, but you must do it correctly.

However, this is only a right to suspend performance of the 
obligations to the paying party, and any other obligations continue. 
The party who has had to suspend will be entitled to an extension 
of time, but the Act does not currently provide for any fi nancial 
compensation. Therefore, any potential losses (e.g. demobilisation 
and remobilisation costs) should be weighed up before suspending 
work otherwise you could easily fi nd yourself out of pocket.

The right to suspend
As part of a construction industry consultation by the 
Department for Business, Enterprise and Regulatory Reform: 
“Improving payment practice in the Construction Industry”, 
proposed amendments to the Act have been made. One of the 
proposals is to improve the right to suspend performance 
under a construction contract. The new proposal is to allow 
the suspending party to claim the costs and delay that result, 
and to suspend all or part of his obligations. This should make 
the remedy of suspension a far more effective means of 
dealing with simple non-payment.

Have you received my booklet entitled: ‘Not getting paid? 
Want to get paid?’ Then read it.  If you have not then please 
contact me and I will send you a copy. Since I sent out the 
booklet, I have been inundated with the query: “I invoiced the 
main contractor months ago but I still have not been paid. 
What is the best way to proceed?” My next article will 
therefore look at effective ways to chase payment.

Robert Gemmell of MCMS Limited 
offers advice on what to do if you 
aren’t getting paid:

Robert J. Gemmell is an associate director at the 
Birmingham offi ce of MCMS Limited and can be 
contacted by e-mail robert.gemmell@mcms.co.uk or by 
telephone 0121 222 4117.
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Not getting paid?
Want to get paid? 

How best to chase payment?

By now many of you will have received my booklet 
entitled ‘Not getting paid? Want to get paid? Then 
read on…’ The booklet sets out what payment and 

adjudication provisions should be included in your 
contract, along with an overview of the more common 
forms of dispute resolution, and I hope you have found it 
useful.

One of the queries I often receive is “I invoiced the main 
contractor several months ago, I’ve called and written several 
times, but I still have not been paid. What is the best way to 
proceed?” I have touched on this in the booklet, and will now 
summarise the general advice I would normally give:

The first thing you should do is make sure that you have made 
your application for payment in accordance with any procedure 
set out in the contract and for the correct amount due. If you 
have done this then you will have the right to suspend work if 
payment has not been made by the final date for payment. 
However, to take advantage of the right to suspend, you must 
carry out the suspension procedure to the letter and you should 
use the right carefully.

How to start chasing payment
I would therefore recommend that, if payment has not been made 
by the final date for payment, you should first of all send an e-
mail, fax or letter asking why payment has not been made and 
when you are likely to receive it. It is best to have any request of 
this nature, however informal, in writing.

If payment is still not forthcoming and you haven’t received it 
by any agreed extended date, you should send a firm but polite 
letter stating that payment should be made within seven days. 
You should inform the client/payer that if payment is not made by 
then, you will have no option but to seek legal or contractual 
advice. I have found that quite often this encourages dialogue 
leading to payment, if not payment itself, without advice needing 
to be taken.

If you still have not received payment after an e-mail, fax and/
or firm but polite letter, you have the option of giving notice to 
actually suspend performance. The threat of suspending 
performance is all well and good, but will you actually do it? Is it 
an empty threat? By suspending performance, are you opening 
up a can of worms? Do you stand to loose more than you gain?

To answer all of these questions for your particular set of 
circumstances, I would strongly recommend seeking professional 
advice from a contract or legal consultant. You can also get them 
to draft you a letter which sets out, again in firm but polite terms, 
the payment terms of the contract, the relevant application 
date(s), the final date(s) for payment and that payment is late. 
That letter can also refer to your right to interest (and possibly 
even compensation for late payment!). I would recommend 
stating that you would like to resolve the issue of payment 
amicably, but that you are willing to pursue the issue of payment 
through a formal dispute resolution process if payment is not 
made within, say, the next seven or 14 days. You see, if written 
correctly, such a letter will appear to have “teeth”; it will be a bit 
more difficult for the party who should be making the payment to 
ignore. 

In my experience, payment is often made 
fairly promptly following such a letter. 
If payment is still not being made after all of that then you will 
have to make some pretty serious decisions. On the assumption 
that you want to be paid and that you are properly entitled to the 
amount that you are applying for, you have two realistic options:
1.  Suspend work and pursue payment through a formal dispute 

resolution process.
2.  Carry on work and pursue payment through a formal dispute 

resolution process.
In my experience, one of the main reasons given by the payer for 
not paying the amount(s) applied for is simply a lack of 
substantiation for an application and/or insufficient or no 
supporting documentation.

My next article will therefore look at how best to substantiate 
applications for payment and what supporting documentation is 
usually required.
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Robert J. Gemmell of MCMS Limited says: ‘Put it in writing…’

Robert J. Gemmell is an associate director at the  
Birmingham office of MCMS Limited and can be contacted by  

e-mail robert.gemmell@mcms.co.uk or by telephone 0121 222 4117.
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